IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
v. - CRIMNAL NO. 01-cr-00738-JE-1

ANTHONY THOVAS
MEMORANDUM
Ful lam Sr. J. April 13, 2011

The def endant, Anthony Thonas, proceeding pro se, has
filed a “petition for wit of audita querela.” Al though it
appears that there were errors with his conviction and sentence, |
am not enpowered to grant relief.

On July 22, 2002, M. Thomas pled guilty before another
judge of this Court, nowretired, to charges of conspiracy to
commt bank robbery and bank robbery by use of a dangerous weapon.
The facts of the robbery, as devel oped at the plea hearing, are
t hat on Novenmber 8, 2001, M. Thomas used false identification to
enter First Keystone Bank in Brookhaven, Pennsylvania, junped on
t he back of the bank manager, and sprayed the manager with nace
before fleeing with nore than $100,000 in cash. M. Thomas was
sentenced to a termof 210 nonths’ inprisonnment on the charge of
bank robbery by use of a dangerous weapon.

M. Thomas did not file a direct appeal; instead, on

Decenber 18, 2003, M. Thonas filed a pro-se notion to Vacate/ Set



Asi de/ Correct Sentence pursuant to 28 U S. C. § 2255, arguing that
his trial counsel was ineffective for failing to obtain M.
Thomas’ s nental health records to present at sentencing. His
anmended 8 2255 petition included a claimthat the sentencing judge
had unconstitutionally “enhanced” his sentence in violation of the

Supreme Court’s holding in United States v. Booker, 543 U S. 220

(1995). On February 27, 2007, the sentencing judge denied M.
Thomas’ s 8§ 2255 petition and declined to issue a certificate of
appeal ability. M. Thomas appeal ed, and the Third Grcuit denied
his request for a certificate of appealability.

On January 9, 2009, M. Thonmas filed a pro-se notion
for reduction of sentence pursuant to 18 U S.C 8 3582(c)(1)(A (i),
arguing that his sentence was incorrectly cal culated. Because
only the Bureau of Prisons can bring a 8 3582(c)(1)(A) (i) notion
that notion was denied on May 19, 2009. On Cctober 16, 2009, M.
Thomas then filed a petition for wit of audita querela pursuant
to the AIl Wits Act, 28 U.S.C. 8§ 1651, arguing for the first tinme
that his conviction and sentence on the charge of bank robbery
wi th a dangerous weapon shoul d be vacated based on his actua
i nnocence. The case was reassigned to ny docket.

After reviewing the record, it appears that although
t he governnent agreed at sentencing that mace was not a dangerous
weapon, M. Thonmas nevertheless pled guilty to the charge of bank

robbery with a dangerous weapon, a charge for which there seens to
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have been an i nadequate factual basis. |Indeed, the Third Grcuit

had ruled in United States v. Harris, 44 F.3d 1206, 1215-16 (3d

Cr. 1995), that nmace did not qualify as a dangerous weapon.

Unli ke M. Thomas, his co-defendants were permtted to wthdraw
their guilty pleas to the charge of bank robbery with a dangerous
weapon, and upon pleading guilty to bank robbery, had the weapon
charges dism ssed. The record does not reveal why M. Thomas was
not afforded this same opportunity. Furthernore, the governnent
has acknow edged that M. Thomas was sentenced based on a
sentenci ng gui delines range that was higher than it woul d have
been had M. Thomas pled guilty to bank robbery rather than arned
robbery. Based on these facts, | am persuaded that a m scarri age
of justice has occurred.

Unfortunately, M. Thomas cannot obtain the relief he
seeks through a petition for wit of audita querela. The wit of
audita querela was historically used by judgnment debtors to obtain
“relief against a judgnent or execution because of some defense or
di scharge arising subsequent to the rendition of the judgnent.”

Massey v. United States, 581 F.3d 172, 174 (3d Cr. 2009). Today,

the wit is only available in the crimnal context “to the extent
that it fills in gaps in the current system of post-conviction
relief.” 1d. Because 8 2255 covers notions to vacate a federal
sentence or conviction, the wit of audita querela is not

avai l abl e under the present circunstances. M. Thonmas has al ready
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sought relief pursuant to 8 2255 and been denied. This petition,
al though it raises new argunents, nust be construed as a
successive petition for habeas relief filed wi thout |eave of the
Court of Appeals in violation of 28 U S.C. 8§ 2244(b)(3)(A). Thus,
al though I am synpathetic to M. Thomas’s situation, | do not have
the authority to grant himrelief. The petition for wit of
audita querela wll be denied.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA

v. . CRIMNAL NO 01-cr-00738-JF-1
ANTHONY THOVAS

ORDER

AND NOW this 13'" day of April 2011, upon
consi deration of Defendant’s pending notions, and the responses
thereto, I T | S ORDERED

1. That Defendant’s “Petition for Wit of Audita
Querel a” (Docunent No. 167) is DEN ED

2. That Defendant’s “Mdtion for Pronpt Disposition on
Pendi ng Motion for Habeas Corpus Wit of Audita Querela”

(Docunment No. 173) is DI SM SSED AS MOOT.

BY THE COURT:

[s/ John P. Fullam

John P. Fullam Sr. J.



